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3eer / ORDER

PER: SANDEEP GOSAIN, IM

This is an appeal filed by the assessee against order of the 1d. CIT(A), Ajmer
dated 31-03-2015 for the assessment years 2011-12 wherein the assessee has

raised the following grounds of appeal.

ITA NO. 397/JP/2015 — A.Y. 2011-12

Under the facts and circumstances of the case, the 1d. CIT(A)
has erred in confirming the addition for:-
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1. Rs.2,26,41,521/- by estimating gross profit at 3.25% and sales
at Rs.1,19,84,41,281/- against declared gross profit at 0.20%
(Recasted at 1.68%) and against sales at Rs.1,14,86,38,878/-.

2. Rs.62,98,437/- by estimating and considering advance from
customers as ’SALES’’ & applying <’GROSS PROFIT %’’ thereon.

3. Rs.6,96,201/- u/s 40(a)(ia) considering “’FINANCE

CHARGES”’ as interest & liable for TDS u/s 194A; specifically when

book results estimated; no further disallowances can be made.’’
2.1 In Ground of Appeal No.1 of the assessee, the addition of Rs.2,26,41,521/-
is under challenge.
2.2 Brief facts of the case are that during the assessment proceedings, the AO
alleged that the assessee is engaged in the practice of delayed invoicing and under
invoicing of sales in its books of accounts. The assessee is taking advance from
customers against the sale of vehicles. In most of the cases the delivery of goods
has been given to the customers, the vehicles are also registered with RTO,
delivery memo have been issued for the year under consideration. However, the
sales bills are prepared in the subsequent years and recorded the sale in its books of
account in the subsequent years but not in the subjected year. The AO issued
summon u/s 131 to one of the customers namely Shri Sunil Bhutani on 24.03.2014.
In compliance thereto he attended and filed details. The assessee sold him a car
Versa DX15S-BSIII on 02.12.2009 for a sum of Rs.3,69,000/- as per the invoice

issued to the said customer against which he had paid Rs.4,01,000/- (Rs.5,100/- on
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02.12.2009 for booking and balance amount of Rs.3,95,900/- was paid by cheque)
which included road tax, registration and insurance. However, the assessee has
shown the sale of the said vehicle on 10.08.2010 for a sum of Rs.3,62,069/-
including VAT as per Annexure B-1 to B-7 of the assessment order. Therefore, the
AO inferred that the assessee has suppressed the sales from 0.25% to 0.5% and
thus, the assessee has shown only 99.5% of sale. Further in 12 cases (as per table at
Pg-9 & 10 of the assessment order) in which the AO analyzed the detail filed by
the assessee, it was noticed that there is a difference of Rs.1,35,337/- of sale
amount as appeared in the Registration Certificate&Performa invoice. Sale Bill
shown in the leger A/c of the assessee of Rs.31,27,663/- and the Bill amount
Rs.32,63,000/- shown in the ledger. Thus the difference in terms of percentage was
of 4.1476%. Therefore, the AO inferred that the assessee might have suppressed
his sale to this extent.Accordingly, the AO rejected the Books of Account u/s
145(3) and as per calculation at pg 6 of the impugned order, worked out the alleged
suppressed sale and enhanced the declared sale of Rs.1,14,86,38,878/- to
Rs.1,19,83.,41,281/- and after applying the G.P. of 3.25% as per comparable case
[3.92% declared in the case of M/s Relan Motors (P) Ltd.] as against 1.68%
declared by the assessee, finally, he estimated trading addition of Rs.2,26,41,520/-.
2.3 In the first appeal the 1d. CIT(A) confirmed the action of the AO vide order

dated 31.03.2015 in appeal no. 431/2013-14 holding as under:
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“I have considered the contention of the appellant as well as the assessment
order. It is seen that assessee’s contention is that assessee's own GP rate as
in earlier year may be applied instead of GP rate of Relan Motors Pvt Ltd.
Further there is no under billing in the case of the assessee and
enhancement in the sales is without any basis.

The assessee’s contention that assessee's own GP rate in earlier years may
be applied is liable to be rejected as in the earlier year also the assessee has
shown advance from the customers against the sales which have been shown
to be bogus by the AO. Further in last year, the various defects have also
been pointed out in the books of the assessee regarding arbitrary closing
stock as well as defects in the bills raised by the assessee for the sale of the
cars. As there were various discrepancies in the books of the assessee
regarding the sales claimed by the assessee, the said results cannot be the
basis for application of the GP rate during the current year.

The AO has clearly demonstrated that assessee is indulging in suppression
of sales by gathering the various evidences from the customer i.e. specific
case of a customer i.e. Shri Sunil Bhutani and other cases as noted in his
number 9 and 10 of the assessment order which shows that there was
suppression of sales to the extent of 4.1476%. So the increased the sales of
the assessee from Rs.1,14,86,38,878/- to Rs.1,19,83,41,281/-. The assessee
has not given any explanation as to why the said sales were suppressed by
the assessee. In view of above, it is apparent that assessee has indulged in
suppression of the sales.

Further it is evident that assessee has indulged in delayed invoicing of the
sales as evident from the instances pointed out by the AO in Page No. 9 and
10 of the assessment order and case of the assessment order and case of the
Sunil Bhutani as discussed above. This also shows that assessee’s closing
stock is not reliable.

As regarding the application of the GP rate, it is pointed out that Relan
Motors who is a dealer of Maruti Udyog Ltd. in A.Y. 2013-14 has shown the
GP rate of 3.92% while the assesse has shown the GP rate of 1.68% only
even after considering all the payouts received by the assessee. This is a
substantial variation in the GP rate while both the companies were dealing
in the sale of various brands of Maruti cars as dealers of the Maruti Udhyog
Ltd. The AO has pointed out that there has been consistent profit margin in
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the sale of the cars of the above company. Further the AO has also
mentioned that it was initial phase of the Relan Motors as dealer of Maruti
Udhyog Ltd as compared to established market presence of the assessee who
has been established dealer of the said company. Further the AO has
applied GP rate of 3.25% only after considering all the contentions of the
appellant. In view of above circumstances, the GP rate applied by the AO is
held to be reasonable and is confirmed.

In view of above discussion, the books have been appropriately rejected u/s
145(3) of the I.T. Act and sales have been enhanced based on the enquiries
and details available in the assessment order. The application of the GP rate
of 3.25% is also confirmed in the case of the assessee as discussed above.

In view of above discussion and findings of the AO, the addition made by the
AQ is confirmed and this ground of appeal is dismissed.”

2.4 During the course of hearing, the Id. AR of the assessee placed following

submissions

“A. Invalid application of Sec.145 (3): 1. The AO in this case, invoked
S.145(3) mainly alleging the case of suppression and deferment of sale as
also low GP declared by the assessee in comparison to M/s Relan Motors
(P) Ltd. The dispute appears w.r.t. the basis to invoke the S.145(3) i.e. (i)
Where the AO is not satisfied about the correctness/completeness of the
accounts and (ii) where the method of accounting provided in Sub Sec. (1),
is not followed. The AO though alleged some deficiencies however, none of
them are such so as to be based for invoking S.145 and more particularly
when they are contrary to facts and the submissions of the appellant were
not considered judiciously.

2. It is not disputed that the appellant has maintained all the books of
account consisting of Cash Book, Bank Book, Bank statement, Ledger,
Purchases Bill and Sales Bills, Voucher of expenses debited in P&L account,
information / details as required (refer AO Pg-1 & 2 Last para). The entire
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sales, purchases and expenses are fully vouched. The accounts are audited
u/s 444B of the Act (PB 23-54) as also under the Companies Act (PB 2-22)
and Rajasthan VAT Act. The same were produced before the AO also along
with other details from time to time. The AO at some places alleged that
Cash Book and Cash Receipts were not produced before him. However, such
allegation is factually wrong because firstly, the assessee did maintain Cash
Book & Cash Receipts and based on such primary record only, entries have
been made in the ledgers of the assessee. The AO himself mentioned at pg-
10 Pr-5.1 ...that in majority of the cases cash and cheques were received
as advance and entry regarding sale of vehicles was made in the ledger
account. Therefore, the finding of the AO are contradictory on this aspect.

3. With regard to the allegation of suppression / deferment of the sale w.r.t.
some examples like Shri Sunil Bhutani and others, we have made our
submissions separately. Hence kindly refer para 8.1 to 8.2 of this written
submission at pg. 11 to 13.

4. Minor irregularities, even assuming were there, cannot be made a basis
of the rejection of the books of accounts or of trading addition. Kindly refer
Padampath Ramgopal 76 ITR 719 (SC).

Thus, there was no valid basis at all to apply Sec. 145 in this case. Hence
the same may please be quashed and the entire trading addition be deleted
here itself.

B. On merit: Alternatively, on merits also, there was no case with the AO to
have made this addition, as submitted herein below:

1. Fair estimation required - Legal Position:1.1 In these circumstances a
pertinent question arise whether after the rejection of account and invoking
of Sec.145(3), is there any scope of again referring to the same books of
account finding various deficiencies, defects and faults and then to estimate
the income on that basis. Although after rejecting the account it is not
disputed that what is all required is a fair estimation. However, invoking of
Sec.145 does not confer blind powers upon the AO and he is not at liberty to
assess the income at whatever figure he wants. He is bound to make an honest
estimation of income, keeping in view of the material available on record, past
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history of the case, local knowledge and repute of the assessee. He is also
supposed to collect necessary material for the purpose, if so required.

The law is settled that in making fair estimation, one needs some cogent
material to justify estimations. An arbitrary, capricious and wild estimation, as
done in the present case, is not at all permitted in the eyes of the law. The AO
however, did not conform to its settled requirement. Kindly referJotram
Shershing vs. CIT 2 ITR 119 (All).

1.2 Addition Need Not Be Made, Even if Sec.145 Invoked: In the case of
CIT v/s Gotan Lime Khaniz Udyog 256 ITR 243(Raj), it has been held that
mere rejection of books of account need not necessarily lead to additions to
the returned income. It was also held that the books of account, together
with past history of the case as also material collected by the AO should be
considered for estimation of income.

2.Past History-Best Guide: We may submit that past history has been held
to be the best guide in the cases of fair estimation. However, the past history
must be shown to be comparable with the present. Kindly refer CIT v/s
Gupta K.N. Construction Co. (2015) 116 DTR 377 (Raj), Vaibhav Gems
112 DTR 84 (Raj) it was held:

“Accounts-Rejection-Estimation of GP rate-While the past history
becomes relevant basis in a case like this but if the AO wishes to
tinker with the basis of past records, then some flaw has to be found
by the AO in making some addition-Tribunal has come to a
conclusion that in the immediate past assessment year, the Tribunal
itself had applied GP rate of 2.60 per cent whereas in the present year
under consideration the GP rate has been declared as 4.85 percent-
AO was unable to point out as to what are the distinguishing features
in between the two assessment years-No substantial question of law
arises.”,

In the case of CIT v/s Inani Marbles P. Ltd. (2009) 316 ITR 125 (Raj)
(DPB 36-37), it was held that:
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“Accounts—Rejection—GP  rate—Assessee’s own  result  of
immediately preceding assessment year at 2.51 per cent having been
accepted upto the level of Tribunal, Tribunal was justified in applying
the same GP rate for the assessment year in question as against 15
per cent applied by the AO and 2.30 per cent declared by the
assessee”

CIT v/s Popular Electric Co. Pvt. Ltd (1993) 203 ITR 630 (Cal), MA Rauf
v/s CIT (1958) 33 ITR 843 (Pat).

Also refer M/s Rishab Construction (P) Ltd. 38 TW 8 (JP) wherein it has
been held that trading result should not be disturbed in a case wherein these
are better than last year results even if provision of S. 145(3) are applicable.

3.Better Results: 3.1 We may submit that past history has been held to be
the best guide in the cases of fair estimation. The appellant, this year
declared G.P. rate of 1.68% on total turnover of Rs.1,14,86,38,878/- as
compared to 1.01% on total turnover of Rs.58,60,77,936/- last year and
0.70% in the year on total turnover of Rs.40,48,20,629/- before last (as per
table at pg-4 of the ld. CIT(A) order in A.Y. 2011-12). Kindly refer chart

below:-

COMPARATIVE G.P. CHART FOR LAST THREE YEARS

Particulars A.Y. 2009-10 A.Y. 2010-11 A.Y. 2011-12
Sales (Rs.) 40,48,20,629/- | 58,60,77,936/- 1,14,86,38,878/-
Gross Profit (Rs. 2,04,269/- 17,97,028/- 23,35,701/-

G.P. rate 0.05% 031% 0.20%
(a) Other Income
(Dealer margin in 23,67,931/- 39,95,739/- 1,69,64,723/-
DRF) (Rs.)
(b) Warranty
Income & 26,29,391/- 41,35,015/- 1,69,64,723/-
Incentives (Rs.)
Revised G.P. (Rs.) 28,33,660/- 59,32,043/- 1,93,00,424/-
Revised G.P. rate 0.70% 1.01% 1.68%
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3.2 Thus, the trading results this year are the best as compared to the last
two years. In any case, the appellant’s turnover this year jumped 196% at
Rs.114.86 Crores from 58.60 Crores last year. Needless to say that to
achieve such abnormal increase in the turnover, one has to compromise on
its margins and such a fact certainly deserved consideration in the matters
of fair estimation CIT v/s Amrapali Jewels (P) Ltd. (2012) 65 DTR 196
(Raj) and ITAT order of M/s Singhal Builders Contractor in ITA
NO.904/JP/2012 & ITA No.896/JP/2012 vide order dated 20.08.2013.
However, in the case of the assessee the GP and sale both, are is much
better than last years.

4. Comparable Cases- Distinguishable and cannot be applied:

4.1 The AO made a comparison of G.P. declared by the assessee during the
yvear under consideration i.e. A.Y. 2011-12 with the G.P. rate of 3.92%
declared by M/s Relan Motors in A.Y. 2013-14 and straight away applied
GP rate of 3.25%. Unfortunately,however, the relevant details of which was
never confronted to the assessee hence, it is difficult to make a comment and
to make a comparison. Therefore, the comparison made and drawing
adverse inference against the assessee by the AO as regards the application
of G.P., was fully unjustified. More particularly when the material so
gathered was never confronted and hence such material i.e. the so called
comparable cases, could not be considered even. Kindly refer Vimal
Chandra Golecha v/s ITO & Anr. (1982) 134 ITR 119 (Raj.), ITO & Anr.
v/s Gargidin Jawla Prasad Maholi & Ors. (1980) 124 ITR 203 (All).

4.2 Further when the assessee has its own past history and this is not the
first year, then the assessee's own past history is the best guide and there
was no justification at all to rely to the comparable case. Kindly referAjay
Goyal VS. ITO 99 TTJ 164 (JD), It was held that:

“Accounts—Rejection—GP rate—Best guide for estimation of the
trading results after rejecting the books is either the past history of the
assessee or any other comparable case—The past history of the
assessee takes preference over a comparable case—Assessee having
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declared higher GP rate than the preceding year, its trading results
require acceptance and trading addition requires deletion”

Also refer Madan Lal VS. ITO 99 TTJ 538 (JD), CIT vs. Ashok Behi
Bharat Sethi & Party (2013)35 taxmann.com 214 (Raj.)(DPB 43-46)

4.3 Justifiable reason behind non-considering comparable case: The
comparison so made with the G.P. declared two years later by a third party,
is not a good basis for making addition. The justification behind the trading
results of the current year are always to be examined in the light of the past
history but not in the light of the later years.

4.4 The reasons of low G.P. (if compared with M/s Relan Motors (P) Ltd.)
and reason behind non-considering the said case, were submitted before
the lower authorities in great detail. The relevant extract from the
submission of the ld. CIT(A), reproduced at Pg-4 & 5 are reproduced
hereunder:

“Thus the Gross profit overall is low but after including the pay-outs
of company (Various schemes & incentives). The overall Gross profit
percentage is up.

1. Retails and wholesale target achievement which constitutes
incentive schemes, discounts and bonuses passed on to customer for
sales booster.

Heavy dumping of stock by manufacturer attracts heavy interest
which directly hits the viability of the company; therefore it was
necessary to maintain the stock. Difference in amount of few cases is
negligible ranging from Rs.1000 to Rs.4000 in unit size of
Rs.4,00,000.00 to 8,00,000/-, the sample case was that the customer
got his vehicle registered through Performa invoice, the petty amount
is in no way extensively beneficial to our business rolling.

2. That the dealer are to provide form 21, form no. 22 of invoice to the
customer & than the customer is free to get his vehicle registered at
his own cost and time.
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3. With regard to comparison of gross profit from M/s Relan Motors
(P) Ltd. the present dealer, the reason for variation in gross profit are
mainly due to

(a) The dealer Relan Motors operated business as on exclusive trade
for Maruti Suzuki in Beawar, Kishangarh and entire Dist. of Nagour
(monopoly business), which covers 60% of total business sales. In
other words no multiple dealer existence to threat competition on
same product line. Therefore it enhance the gross profit.

(b) Compare to Financial year 2010-11 the automobile market
changed to diesel driven market in 2012-13. There was huge gap in
demand and supply with waiting period to potential customers of
diesel variant. There was no discount demand by customers. This
proves that no CONSUMER OFFER was proposed during the entire
financial year by manufacturer as well as by the dealer in 2012-13.
While in Financial year 2010-11 the market was based on small
segment petrol cars such as M-800, Alto, Van, Wagon-R. Needless to
mention that there was huge consumer offer shared by dealer and the
cut throat competition among two dealer in same territory is proven
fact.

The opening stock of General motors product was also sold by M/s
Relan Motors Ajmer on higher values even at full dealer margins,
because there was no existence of another dealer for 4 months in
Ajmer, Bhilwara and Nagour market. Thus there was fine gap of
product availability which directly influenced the gross profit and net
profit of Relan Motors (2012-13). The comparison with above dealer
is not justified, can be compare with the than multiple dealer of same
market.

Therefore request to consider our gross profit based and calculated
on market situation of product demand/supply.
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But the AO without analysed the facts have simply considered that
since the trade trend in the automotive company has been consistent
especially in the case of Maruti Suzuki as the same is leading and
established brand of the automotive industry. Therefore, the margins
for the dealers and the other market forces are almost the same in this
company from the long period of time. Thus, considering the gross
profit rate declared by the comparable case may be made as basis for
the purpose of applying the gross profit rate in the assessee’s case.
Further, considering the quantum of turnover of the assessee and the
reply of the assessee; I deem fit that the gross profit rate in the case
be applied in the instant case. And considering the fact that the year
of operation of the comparable case was only the intial phase;
therefore, there ought to be element of more competition for that party
in order to stand in the market. In view of the same, rather the higher
rate of gross profit ought to be there in the assessee's case.

X X X X X
Thus it is requested to kindly consider the facts; gross profit
percentage of financial year 2010-11 cannot be compared with gross
profit percentage of financial year 2013-14 that too of other party.
Whose area of sales, product segment quantum of sales is all together

difference”

4.5. It is unfortunate that the CIT(A) blindly followed whatever the AO said
and that too in absence of any supporting evidence but the submission of the
assessee have been completely ignored. Even he did not consider that how
the result of a later year can be applied in the preceding year, which is
against the settled law .

The AO raised querries vide order sheet entry dated 25.03.2014 only (A0
Pg-3) whereas the assessment was completed on 28.03.2014, hardly
providing, two days’ time.
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4.6 The CIT(A) wrongly declined to consider the past history because
nothing wrong was found w.r.t the declared GP Rate. It is not the case that
the assessee inflated the direct expenses to reduce GP and whatever
suppression is alleged, the sale has been enhanced. Moreover, closing stock
cannot be found fault because it matches with the accounting of the sales
accounted for by the assessee.

4.7 GP Better than M/s Relan Motors: Even otherwise, if at all a
comparison is to be made with the case of Relan Motors, in AY 2013-14,
where they declared GP of 3.92%, it cannot be ignored that the appellant
itself had declared 4.% in AY 2013-14, which is more than what Relan
Motors has declared.

5. It is alternatively submitted that even if application of G.P Rate of 3.25%
is held justified, the authorities below have not been fair by applying ad-hoc
GP rate of 3.25% on the entire enhanced sale of Rs.1,19,83,41,281/- as
against declared sale of Rs.1,14,86,38,878/-. However, by completely
ignoring the fact that out of the total sale of Rs.1,14,86,38,878/- declared of
this year, the sale booked in relation to the advances received and adjusted
in this year pertaining to various preceding assessment years being A.Y.
2008-09 to A.Y 2010-11 were not reduced. In fact, as per chart submitted to
the authorities below (PB 68 of AY 2010-11), out of the total sale declared
of Rs. 114.86 cr, it is only Rs. 82.10 cr which was the sale relating to the
advances received in the current year whereas the balance sale related to
advance received in the earlier years. Therefore, even assuming, though not
admitting, the application of higher GP rate was required, the same could
have been only with reference to the current year sale and not with reference
to the entire sale of Rs. 114.86 cr.

6. No suppression of Sale transaction / Sale Consideration as alleged:*/

[Note: All references made to PB is to paper book separately filed whereas
all references made to Annexures are the Paper annexed with the assessment
order by the AO.]
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6.1.The authorities below have made a much hue and cry alleging this a
case of suppression of sale consideration. For this purpose, the AO made
inquiry from one of the customers, namely Sunil Bhutani to whom, the
appellant claimed to have sold a Maruti Versa DX-2 car for a consideration
of Rs.3,62,069/- vide bill dated 10.08.2010 (Annexure B-2 to the assessment
order). In response to summon issued u/s 131 on 24.03.2014 for 25.03.2014
(Annexure A-1), Shri Bhutani appeared and furnished the reply on
25.03.2013 (Annexure A-2 to the assessment order) and also reproduced at
Page 2-3 of the assessment order. From such reply the AO drew adverse
inference that The assessee has been in receipt of the full and final payment
as per the Quotation for the sum of Rs.4,01,000/-... andon the other hand, as
per the Performa / VAT invoice generated and given to Shri Bhutani on
02.12.2009 along with insurance were submitted by Shri Bhutani to the AO.
Although the AO did not mention the figure but he meant Rs.3,69,000/- (AO
page 2 & 3).

From these facts the AO (page at 3 para 5) also inferred that the assesse
was engaged in the practice of deferment of sale and the assesse was also
engaged in the practice of suppression of Sale which is evident from the
amount of difference of billing which, the AO found on a comparison made
between the RC and the Bill book and the over and above amount of such
difference has been allegedly taken away in the form of cash when compared
with the entries made in the customer ledger account. The AO also referred
to the 12 cases of the customers, which has been discussed at page 9-10 in
relation to the advances received from the customers (however, the same is
being discussed later on).

6.2. At the outset, there is no hesitation to say that the authorities below, in
this case, has proceeded in highly unjustified and arbitrary manner and a
wild exercise has been made. It was a purported misconception assumed by
the authorities below who, did not want to properly understand the
explanation tendered to them and in avoiding proper appreciation of the
evidences, though admittedly available before them and they themselves
referred such evidences.
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7. Material used, not confronted- No addition permissible: 7.1 As apparent
from the impugned assessment order that the AO made direct enquires u/s
133(6) from the offices of the RTO/DTO (Ajmer, Beawer, Jhunjhunu) and
also from a customer Sh. Bhutani (AO pg. 3 & 12) and the material so
gathered were used against the assessee, drawing an adverse inferences that

i) the assesse did not fully account for the sale out of the advance amounts
received from the customers.

ii) The assessee is engaged in the practice of delayed invoicing and under
invoicing of sales in its books of accounts.

Unfortunately, however, the assessee was never confronted with the terms of
the enquiry made and response received thereto directly but even than
adverse inference was drawn nor he provided any opportunity of cross
examination of the documents Hence it is a clear case of gross violation of
principle of natural justice which has vitiated the assessment proceedings.
Consequently, the impugned addition must be deleted. Kindly refer Vimal
Chandra Golecha v/s ITO & Anr. (1982) 134 ITR 119 (Raj.), ITO & Anr
v/s Gargidin Jawla Prasad Maholi & Ors. (1980) 124 ITR 203 (All).

7.2. The law is well settled that in a case where there is a violation of
Principles of natural justice and a party has been deprived of its valuable
rights of being heard effectively yet, an order has been passed containing
huge additions, such an action has to be considered as having been done
without jurisdiction and vitiating the entire order which, results into as
nullity and is not case of mere irregularity. Kindly refer Colonisers vs.
ACIT [1992] 41 ITD 57 (Hyderabad) (SB)/[1993] 45 TTJ 114 (Hyderabad)
(SB) (DPB-17-30) holding that:

“In the preceding paragraphs it has been indicated why the assessee's
version cannot be rejected as regards the credits appearing in his
books. Perhaps the only justification, if at all it can be called a
Justification, for the ITO to reject the credits as not genuine is the
failure of the assessee to produce the creditors when called upon to do
so by the ITO. At this stage it is but necessary to state the
circumstances in which the assessee was unable to produce the
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creditors. We are concerned with the asst. yr. 1985- 86. For the first
time the ITO called upon the assessee to produce the creditors by his
letter dt. 7th March, 1988 which was served on the assessee on 9th
March, 1988.

The rules of natural justice operate as implied mandatory
requirement, non-observance of which amounts to arbitrariness and
discrimination. The principles of natural justice have been elevated to
the status of fundamental rights guaranteed in the Constitution of
India as is evident from the decision of the Full Bench of the Hon'ble
Supreme Court in the case of Union of India vs. Tulsiram Patel &
Ors. reported in AIR 1985 SC 1416 at 1469, holding that the principle
of natural justice have thus come to be recognised as being a part of
the guarantee contained in Article 14 of the Constitution of India
because of the new and dynamic interpretation given by the Supreme
Court to the concept of equality which is the subject-matter of that
Article and that violation of principles of natural justice by a State
action is a violation of Article 14. A quasi-judicial or administrative
decision rendered or an order made in violation of the rule of audi
alteram partem is null and void and the order made in such a case
can be struck down as invalid on that score alone (Maneka Gandhi vs.
Union of India AIR 1978 SC 597; Gangadharan Pillai vs. ACED:
(1980) 126 ITR 356 (Ker) : (1978) 8 CIR (Ker) 352 at pp. 3635 to
367). In other words, the order which infringes the fundamental
principle, passed in violation of audi alteram partem rule, is a nullity.
When a competent Court or authority holds such an order as invalid
or sets it aside, the impugned order becomes null and void. (Nb. Khan
Abbas Khan vs. State of Gujarat AIR 1974 SC 1471 at 1479) . In the
light of these decisions, we do opine that the addition made by the
Assessing Officer in violation of the principles of natural justice has
to be set aside as void only in so far as the additions by way of cash
credits alone are concerned, which are separable from the other
additions in the order that are not challenged and consequently
becoming thus non est in the eye of law.”
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7.3. No adequate and reasonable opportunity of hearing: Here also it is a
case of hasty assessment without adequate opportunity. The AO raised
queries vide order sheet entry dated 25.03.2014 only (AO Pg-3) whereas the
assessment was completed on 28.03.2014, hardly providing, two days’ time.
The ld. CIT(A) at Pg-6 without appreciating, alleged that there was no
explanation thereto. Similarly the assessee was asked regarding the
advances received from customer vide order sheet entry 21.03.2014 and
thereafter he himself states that the assessee furnished the details in parts on
daily basis till the date of the order (AO Pg-12). This clearly shows that
neither the AO was fully satisfied nor the assessee could furnished its
explanation upto its own satisfaction. Yet then the AO acted hastily and
made a huge addition running into crores.

7.4 Also kindly refer Andaman Timber vs CCE (2015) 281 CTR 241/ 127
DTR 241 (SC)(DPB-12-16), wherein it was held that “Conclusion: Not
allowing Assessee to cross-examine witnesses by Adjudicating Authority
though statements of those witnesses were made as basis of impugned order,
amounted in serious flaw which make impugned order nullity as it amounted
to violation of principles of natural justice”. This way, the honourable
courts have held that such attempts by the AO results in a nullity only and
erring officer need not be given second chance to make good of its lapses
without any fault of the assessee-citizen.

Case of Shri Bhutani:

8.1.1 In the case of Shri Bhutani itself, the AO has not at all mathematically
worked out as to what was the precise amount of suppression, he
apprehended, if it was really so. On the contrary, if he alleged the difference
of Rs.38,931/- between Rs. 4,01,000/- and Rs. 3,62,069/- than the AO did not
want to understand the things in as much as Shri Bhutani in his reply
clearly stated that Rs.4,01,000/- was a mere quotation only (and not the
final bill) which was towards the sale consideration as also road tax
registration insurance expenses. It is a matter of common knowledge that
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almost all the buyers before enter into a final deal, make enquiries and get

quotation to obtain loan or to decide if they wish to buy product or not and it

is only when discussion is finalised and commitment are made by both the
sides, they finally enter into the transaction. Therefore such quotation could

not have been compared with the final bill.

8.1.2 Although alleged but the revenue could not prove from the reply of

Shri Bhutani, that the assessee, in fact,

sold the product and received

Rs.4,01,000/- but in his Books of account recorded lesser amount towards

the sale consideration. On the contrary, a perusal of the ledger a/c of

Bhutani (Annexure B-1 to the assessment order) clearly shows the breakup
of the total receipt of Rs.4,13,720/- (Rs.4,01,000/- as per AO but actually

received by the assessee) as under:

Date Particulars Amount Remark PB
7 ;
10.08.2010 ‘;ZZ;S neluding 13 62069/ | Sales Bill Issued | Annex B-2
Rs.14,760/- Li
RTO Expenses T jme }QT Ex elj;eses
16.08.2010 | including 15,100/- | . P Annex A-5
Incidental incurred by
Assessee as per RC
Expenses incurred
17.08.2010 | Insurance 12,431/- Annex A-7
by Assessee
Paid by assessee to
E
21.08.2010 | EX1ended 4,582/~ | the Maruti by Annex B-1
Warranty
Cheque
25.08.2010 Accessories 6.818/- Expenses incurred Annex BoS
Purchased by Assessee
Other Expenses £ neurred
31.08.2010 | including other 12,720/- | PSS MCUITEd - ex B-7

Accessories

by Assessee




19 ITA NO. 397/JP/2015 RAJ AUTO WHEELS (P) LTD. VS
JCIT, RANGE-1, AJDMER

Total (Rs.) 4,13,720/-

8.1.3 The above chart clearly shows that there was no suppression of the
total amount of sale consideration so received. The assessee, on one hand
received Rs. 4,13,720/- on different dates and adjusted the same towards the
agreed sale consideration and towards various expenses incurred on behalf
of the customer. The supporting vouchers of expenses incurred, were issued
to the said customer as evident from his reply and the fact that with his reply
he also submitted that copies of supporting evidences in response to the
summon u/s 131.

8.2. Surprisingly, the authorities below are completely silent on this
factual aspect and did not comment anything adversely. The facts coming
out from a perusal of the reply of Bhutani and these evidences enclosed by
the AO himself as Annexure A & B are that after negotiation the product
was sold to Sh. Bhutani for Rs. 3,62,069/- after discount and including VAT.
The purchaser made the payment of the various amounts towards various
services rendered and towards the reimbursement of the expenses incurred
by the appellant on behalf of the said customers as evident from the ledger
account and detailed herein above.

The facts emerging are that the cash and cheque received by the assesse, are
duly accounted for and even official receipts were also given to the
customers. This evidently